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Highway traffic accident — Multi-party collision — Restricted visibility — Standard of care — Causation — Damages — 
Whether components to be included in an aggregate award should be considered separately or whether it is more realistic and 
equitable to make a global award. 

A multi-party accident, involving seven or eight vehicles, occurred during very poor winter weather conditions on an Alberta 
highway. The accident occurred in the following way. A car and trailer driven by Defendant D. approached a two-lane railroad 
overpass in conditions of restricted visibility due to winds and snow. While travelling through a whiteout area, i.e., an area with 
almost no visibility, he felt an impact on the rear of his trailer. He stopped his vehicle and discovered that Defendant J., who 
had been travelling behind Defendant D., had struck his trailer. Both Defendants D. and J. parked their vehicles on the east side 
of the highway. Defendant C. entered the whiteout area in his vehicle and brought his vehicle to a stop on the extreme west 
side of the highway. Plaintiff K. entered the whiteout area and seeing the others and the debris, brought his vehicle to a stop as 
quickly as he could. Defendant F. entered the whiteout area and also brought his vehicle to a stop on the west parking shoulder 
of the highway. Defendant W., driving a Loadstar unit, entered the whiteout area, attempted to stop, but collided with Defendant 
F.'s vehicle and Defendant D.'s vehicle. Meanwhile, Plaintiff K. had started his vehicle moving when he was struck violently 
in the rear by Defendant S. who entered the whiteout area in a trailer. At the same time, Defendant C.'s vehicle was struck by 
another vehicle whose driver or owner was unknown. 

In this action Plaintiff K. and the occupants of his car claim damages against all defendants. No other claims are advanced 
in this action. 

Held: 

That the only Defendant whose negligence caused the injuries to the Plaintiffs was Defendant S. The standard of care required 
of the drivers is not one of perfection, but is an objective standard based upon the conduct of a reasonable driver in a particular 
set of circumstances. Although Defendants S., J. and W. were all negligent, the negligence of Defendants J. and W. in no way 
contributed to the final collision, the sole and effective cause of which was Defendant S.'s negligence. 

A general damage claim was made on behalf of infant Plaintiff H. K., agreement being reached as to all other claims. Plaintiff 
H. K. was 5 1 12 at the time of the accident. As a result of the accident he suffered irreparable and permanent brain damage. 
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He had serious injuries and sufficient mental capacity to appreciate his disabilities. It is more realistic in this case rather than 
to assign a dollar value to each component of an aggregate award to make a global award. 

After considering damages under the following heads: Shortened Expectation of Life, Loss of Amenities, Prospective Loss of 
Earnings, and after finding no loss of expectation of life, general damages of $115,000 are awarded. 

Action for damages resulting from a multi-party highway traffic accident brought by the driver and occupants of one vehicle 
against the drivers of all the other vehicles. 

Lieberman J.: 

1 This action results from a series of motor vehicle collisions that occurred on 28th January 1972 at about 12.30 o'clock in 
the afternoon on Alberta Provincial Highway No. 2, hereinafter referred to as Hwy. No. 2, at a point about 1.2 to 2 miles south 
of its intersection with Alberta Provincial Highway No. 12. This intersection is in the form of an overpass and shall hereinafter 
be referred to as the Lacombe overpass, it is located on the westerly limits of the town of Lacombe in the province of Alberta. 

2 In the course of this judgment I shall make numerous references to the vehicles actually involved in the collisions in issue 
and to other vehicles at the scene and for the purpose of clarity I list herewith these vehicles and their owners and drivers in 
the order, so far as is ascertainable, of their arrival at the scene. 

3 1. A 1970 Chevelle automobile towing a 16 ft. house trailer 7 ft. in width; owned and operated by the defendant Walter De 
Veer, hereinafter referred to as the De Veer vehicle. The combined length of the automobile and trailer was approximately 35 ft. 

4 2. A 1970 Buick automobile owned and operated by the defendant Jones, hereinafter referred to as the Jones vehicle. 

5 3. A 1970 Chevrolet automobile owned and operated by the defendant Chomyc, hereinafter referred to as the Chomyc 
vehicle. 

6 4. A 1968 Ford automobile owned and operated by the plaintiff Gerhardus Kuipers, hereinafter referred to as the Kuipers 
vehicle. Passengers in this vehicle were the plaintiff Willemiena Kuipers, the wife of the plaintiff Gerhardus Kuipers, and the 
infant plaintiffs Henry Kuipers and Ronald Kuipers. 

7 5. A 1970 Chrysler automobile owned by the defendant Chinook Chrysler Dodge 1972 Ltd., and operated by the defendant 
Foster, hereinafter referred to as the Foster vehicle. 

8 6. A 1963 Kenworth truck towing a 40 ft hi-boy trailer owned by the defendant Loadstar Dispatchers (1963) Ltd., and 
operated by the defendant Wilson, hereinafter referred to as the Loadstar unit. This tractor trailer unit was 60 ft. in length and 

8 ft. in width, it was unloaded at all material times and weighed 33,000 lbs. 

9 7. A 1967 Kenworth truck towing a hi-boy trailer owned by the defendant Gordon Riley Transport (1967) Ltd., and operated 
by the defendant Smith hereinafter referred to as the Riley unit. This tractor trailer unit was 68 ft. in length and 8 ft. in width. 
At all material times it was carrying a load of pipe and the combined weight of the unit and load was approximately 60,000 lbs. 

10 8. A 1971 Ford Station Wagon operated by one Harvey Alton, hereinafter referred to as the Alton vehicle. There is no 
evidence as to the ownership of this vehicle but as Mr. Alton was called as a witness and is not a party in this action, and because 
this vehicle was not involved in any of the collisions the question of ownership is immaterial. 

11 9. A portion of the evidence adduced, if accepted, leads to the possible inference that a vehicle, the description, ownership 
and driver of which are unknown may have been involved in one or more of the collisions herein. The Administrator of The 
Motor Vehicle Accident Claims Act, R.S.A. 1970, c. 243 was therefore joined as a defendant. In view of my findings it is 
unnecessary for me to come to a definite conclusion as to the presence or absence of such unknown vehicle for even if it did in 
fact exist its presence and the conduct of its driver had no effect upon or relation to any of the collisions in issue, nor did they 
contribute to the injuries, loss or damage suffered by the plaintiffs or any of them. 
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12 As a result of one of the collisions herein, namely that between the Riley unit and the Kuipers vehicle, the occupants of 
the Kuipers vehicle, particularly the infant Henry Kuipers, suffered damages including personal injuries. The action before me 
is concerned with liability for this particular collision and the assessment of damages resulting therefrom. 

13 At the commencement of the trial the following agreements, among others, were reached by Counsel. 

14 1. In the instances where a vehicle's owner and driver were not the same person, the driver was driving the vehicle with 
and had acquired possession of it with the consent of the owner or was driving it within the course and scope of his employment 
by the owner. 

15 2. The specifications set out in the scale drawing Exhibit No. 1 were accepted by all parties. 

16 3. Third Party Notices were deemed to have been filed by all defendants claiming indemnity from the plaintiff driver 
Gerhardus Kuipers, and Defences to such Third Party Notices were deemed to have been filed. 

17 4. The collisions in issue took place on the date and time and at the location previously described. (About 80 miles south 
of the city of Edmonton). 

18 5. The written medical reports ofDr. Boak and Dr. Ratzlaff, Exhibits Nos. 13 and 14 respectively, were entered as evidence. 

19 6. There was agreement with respect to some of the Special and General Damages claimed, the particulars of which I 
will mention when I deal with damages. 

20 In addition to the above, after hearing the application of Counsel for the defendants Riley and Smith, I allowed an 
amendment to the Statement of Defence of those defendants allowing a plea concerning the failure of the plaintiffs to wear seat 
belts. 1 further ordered that those defendants were entitled to arrange for independent psychometric testing of the infant plaintiff 
Henry Kuipers during the course of the trial. 

21 There was initially considerable discussion with respect to the number of experts that might be called, however no dispute 
or objection arose during the course of the trial and in my opinion the provisions of s. 11 of The Alberta Evidence Act, R.S.A. 
1970, c. 127 were not contravened. 

22 I shall divide my judgment into two main parts — Liability and Damages. 

Liability 

23 All Counsel involved in this trial have performed their duties in a most thorough manner and there is a mass of 
evidence before me. Each of the individual drivers, with the exception, of course, of the unknown driver, mentioned above 
gave evidence and there was further evidence with regard to the collisions themselves from witnesses other than Mr. Alton 
who 1 have already mentioned. It would, I feel, be redundant for me to review the evidence of each of the witnesses including 
the drivers and I shall therefore relate the circumstances and facts surrounding the collisions as I have found them from the 
evidence before me; however, before doing so, I wish to state that I was most favourably impressed by the witness Alton. He 
is truly "independent" within the widely accepted meaning of that term and moreover his professional background as a civil 
engineer and his employment as a highway engineer with the Department of Transport of the province of Alberta add more 
strength and credibility to his observations. 

24 Hwy. No. 2 is the main highway between the cities of Edmonton and Calgary. It is, in the area material to this action, a 
four lane highway running generally in a north-south direction. The two southbound lanes are divided from the two northbound 
lanes by a grass median. The collisions in issue took place at a point on Hwy. No. 2 where it passes over a railway line, I shall 
hereinafter refer to the area of these collisions as the railway overpass. A scale drawing of the area is Exhibit No. 1 in these 
proceedings. The following measurements from the drawing should be noted: 
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25 (1) Hwy. No. 2 runs roughly N-S. 

26 (2) There is a slight incline, 3%-4% grade, encountered by southbound vehicles as they approach the railway overpass 
and a corresponding decline as they pass over its crest. 

27 (3) Hwy. No. 2 southbound is divided by a broken white line into two driving lanes, each 12 ft. in width. 

28 (4) The west shoulder of the southbound portion of Hwy. No. 2 is 10 ft. in width and is divided from the most westerly 
driving lane by a solid yellow line. 

29 (5) The east shoulder of the southbound portion of Hwy. No. 2 is 6 ft. in width and is divided from the most easterly 
driving lane by a solid yellow line. 

30 (6) There are guard rails on the outer edges of the parking shoulders extending for some considerable distance on each 
side of the crest of the railway overpass. 

31 (7) Hwy. No. 2 is in all material areas a hard surfaced highway. 

32 The weather and visibility at the accident scene on 28th January 1972, at 12.30 in the afternoon have been described in 
great detail by the witnesses. It was a cold winter day and the conditions were such that Alton, in his capacity of a highway 
engineer, was inspecting the highways in the area for storm conditions. 

33 At the Lacombe overpass and south to a point just south of the railway overpass there was a strong gusty wind blowing from 
the W.N.W. at right angles to Hwy. No. 2. The wind caused excessive blowing snow and had the effect of reducing visibility. 
At the Lacombe overpass forward visibility for automobile drivers was as low as 50 ft. and it improved to 400 to 500 ft. just 
south of that overpass. Visibility, of course, varied as a result of the effect on the wind of obstructions such as trees, shrubs or 
topography on the west side of the highway. Where the wind had the sweep of the highway it, including the parking shoulders, 
was clear of snow and was not slippery. The painted lines were visible. In the area of the railway overpass however, because of 
the guard rails and other topographical features, there were portions of the highway where some snow had collected. In these 
areas painted lines were obliterated. Some snow had also remained on the outside edges of the parking shoulders. The median 
was covered with snow. 

34 Proceeding south on Hwy. No. 2 from the Lacombe overpass forward visibility continued to be approximately 400 to 
500 ft. but gradually diminished as the railway overpass was approached where, again, blowing snow curtailed visibility in an 
area covering the railway overpass including the accident scene. This condition was manifested by a "white cloud" 30 to 40 
ft. in height visible from about 400 to 500 ft. Visibility within the "white cloud" or "whiteout" varied from a very few feet to 
a maximum of 50 ft. 

35 All the parties to this action had left Edmonton on the morning of the accident and had driven south on Hwy. No. 2 
through gradually increasing snow and wind with the consequent worsening of visibility and driving conditions. 

36 I find that at all times material, the headlights, tail lights and clearance lights of all vehicles were alight. 

37 The defendant De Veer, driving his 1970 Chevelle automobile and towing his 16 ft. house trailer, was travelling in a 
southerly direction on Hwy. No. 2 and approached the railway overpass from the north. He was accompanied by his wife. He 
had noted the worsening driving conditions and the restricted visibility and at the Lacombe overpass he had gone through what 
he referred to as a blind spot. As he approached the railway overpass he was travelling at a speed of about 45 m.p.h. in the 
most westerly driving lane, he saw a whiteout ahead of him and reduced speed. While he was travelling at this reduced speed 
within the whiteout where visibility was at times reduced to almost nil, he felt an impact on the rear of his trailer and heard 
a loud scraping noise. 
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38 He stopped his vehicle in order to get out and investigate the damage and the source of the noise. The position of his unit 
at this time was on or to the left of the line dividing the southbound lanes. He ascertained that the propane bottles carried on 
the front of the trailer had been knocked off their mounts and were dragging on the pavement, held on to the trailer by the fuel 
lines. He immediately, and I find quickly, put the bottles back on the mounts, re-entered his automobile and drove his vehicle to 
the extreme east side of the highway where he stopped it facing south with its left side approximately one foot from the guard 
rail and still on the railway overpass. 

39 De Veer got out of his automobile to again examine the damage more closely and was so doing when the defendant Jones 
came, on foot, from the south and met him on the east side of the De Veer vehicle. 

40 It was the Jones vehicle that had struck the left rear corner and side of the De Veer trailer in the whiteout on the railway 
overpass causing the propane bottles to become dislodged as a result of which De Veer brought his vehicle to the two above 
described successive stops. 

41 Jones had observed the whiteout when approaching the railway overpass from the north and had entered it at a speed 
of 30 to 35 m.p.h. He was straddling the line dividing the two southbound lanes. He saw the lights of the De Veer trailer but 
could not avoid striking it. Following the impact Jones continued to the south bringing his vehicle to a stop on the extreme east 
shoulder of the southbound portion of Hwy. No. 2 at a point south of the railway overpass where visibility had improved. He 
then walked back to where De Veer had brought his vehicle to a final stop. 

42 At this point I wish to make it clear that at the time of the impact between the Jones vehicle and the De Veer trailer 
the lights on the trailer were alight and the De Veer automobile and trailer were in motion in a southerly direction. I also find 
that as a result of this impact the propane bottles on the trailer were dislodged and debris from the left rear of the trailer was 
deposited on Hwy. No. 2. 

43 When the De Veer vehicle was stopped for the final time the defendant Chomyc entered the whiteout area on the railway 
overpass travelling in a southerly direction. He brought his vehicle to a stop on the extreme west side of Hwy. No. 2 facing 
south. It was some distance south of the De Veer vehicle. It was stopped close to the guard rails on the west side of the highway. 

44 The plaintiff Gerhardus Kuipers travelling in the westerly lane of Hwy. No. 2 southbound entered the whiteout area 
shortly after Chomyc. He was driving at a very slow rate of speed and was concerned with the poor forward visibility. He saw 
debris from the De Veer trailer on his left and at approximately the same time felt his vehicle going over or colliding with some 
object or objects on the highway. At the same time he saw the De Veer vehicle ahead of him and to his left. Fearful of what 
might be on the highway ahead of him he stopped his vehicle as quickly as he could. His motor also stopped. The position of 
the Kuipers vehicle when stopped was slightly south and to the right (west) of the De Veer vehicle and almost alongside and 
to the left (east) of the Chomyc vehicle. 

45 The defendant Foster travelling south on Hwy. No. 2 drove his vehicle into the whiteout area on the railway overpass 
just after the Kuipers vehicle had entered. He was driving in the most westerly of the southbound lanes at a speed of 30 to 35 
m.p.h. He saw debris from the De Veer trailer on the highway and brought his vehicle to a stop on the west parking shoulder 
facing south. In this position his vehicle was north and to the west of the De Veer vehicle and north of the Chomyc vehicle and 
the Kuipers vehicle which were south and to the west of the De Veer vehicle. 

46 Almost immediately after Foster had brought his vehicle to a stop, the Loadstar unit driven by the defendant Wilson 
entered the whiteout area of the railway overpass. Wilson was travelling in the most westerly of the southbound lanes at a speed 
of 30 to 35 m.p.h. He slowed as he entered the whiteout and saw the Foster vehicle about 60 to 65 ft. ahead of him and to his 
right (west). He applied his brakes hard, locking them, and at the same time swerved to his left. The right front of the Loadstar 
unit struck the left hand side of the Foster vehicle. The Loadstar unit then crossed to the east side of the southbound portion of 
Hwy. No. 2 striking the De Veer trailer. The Loadstar unit and the De Veer trailer and automobile came to rest as depicted in 
the photograph Exhibit No. 3. The combination of vehicles protruded slightly into the easterly of the southbound lanes. 
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47 The collision between the Loadstar unit and the De Veer vehicle was heard and seen by the plaintiff Gerhardus Kuipers 
as he was attempting to start his stalled vehicle. Immediately thereafter he was successful in getting his engine started and 
his vehicle had just commenced to move forward when it was struck violently from the rear by the Riley unit driven by the 
defendant Smith. The elapsed time between the entry of the Kuipers vehicle into the area of the whiteout and it being struck 
by the Riley unit was extremely short, probably less than one minute. 

48 The Riley unit had passed the witness Alton at a point about 1 to 1 12 mile north of the railway overpass and it was 
travelling at that time at a speed of approximately 50 m.p.h. Alton was travelling at a speed which he considered to be safe, 
namely 20 to 25 m.p.h. 

49 Smith knew the highway well. He was cognizant, as were all the drivers involved, of the weather and visibility conditions 
prevailing on that day. He entered the whiteout area travelling in the most westerly of the southbound lanes at a speed of about 
30 to 40 m.p.h. His speed was reduced only slightly by his decelerating as visibility became worse. He estimates that visibility 
at times was as low as 10 ft. He suddenly saw the Kuipers vehicle ahead of him, braked "full force" but struck it in the rear and 
the force of the collision carried both vehicles ahead (south) about 100 ft. 

50 The Riley unit and the Kuipers vehicle came to a stop as depicted in the photograph Exhibit No. 4. 

51 At some time subsequent to the stopping of the Chomyk vehicle in the position 1 have described, its left side was struck 
by another vehicle. There is no evidence before me describing this unknown vehicle or identifying its owner or driver. I can 
make no inference from the evidence that it was any one of the vehicles described. As it will appear, in view of the conclusions 
I have reached this collision is not material. 

52 Immediately following the above described collisions Mr. Alton came upon the scene. I have already alluded to his 
evidence and I wish to make it clear that I have relied upon it to a great extent in describing the highway and weather conditions 
prevailing at all material times. 

53 The only claims being advanced in this action are those of the plaintiff Gerhardus Kuipers and the occupants of his 
vehicle for injuries, loss and damages suffered when the Riley unit collided with the rear of the Kuipers vehicle. The question of 
liability requires a consideration of the driving conduct not only of the plaintiff Gerhardus Kuipers and the defendant Smith but 
also of all of the drivers of the vehicles involved in the collisions above described in order to determine whether the evidence 
establishes a "chain of causation" commencing with the entry of the De Veer vehicle into the whiteout and ending with the 
collision of the Riley unit and the Kuipers vehicle and if so, to what extent, if any, the said drivers, including the plaintiff 
Gerhardus Kuipers, are liable for the injuries, loss and damage suffered by the plaintiffs. Alternatively, in the event that no 
"chain of causation" is established or if there is a break or severance in such chain it must be determined upon which driver 
or drivers and to what extent liability rests. 

54 I shall deal initially with the final collision for it is as a result of this collision that this action has been commenced. 

55 The driving conduct of the plaintiff Gerhardus Kuipers, and indeed of all the drivers involved in these collisions, must 
be considered in light of the general rule that the standard of care to be exercised by a driver of a motor vehicle in a particular 
set of circumstances is that which would be exercised by a reasonable and prudent driver in that set of circumstances. In Blyth 
v. Birmingham Waterworks Co. (1856), 11 Ex. 781 at p. 784, 156 E.R. 1047 at p. 1049, in Baron Alderson's classic words: 

Negligence is the omission to do something which a reasonable man, guided upon those considerations which ordinarily 
regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do. 

56 The standard is not one of perfection, it is an objective standard based upon the conduct of a reasonable driver in a 
particular set of circumstances. 


WeSttawNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 


6 




Kuipers v. Gordon Riley Transport (1967) Ltd., 1976 CarswellAlta 69 

1976 CarswellAlta 69, [1976] A.J. No. 408, 1 C.C.LTT233 


57 Chief Justice Anglin of the Supreme Court of Canada said in Armand v. Carr, [1926] S.C.R. 575 at p. 581, [1926] 3 
D.L.R. 592: 

With the utmost respect we do not discern any negligence or fault in what Armand did. It may be that in an emergency 
he did not exercise the best possible judgment in returning to the pavement; but even that is at least doubtful, if there was 
any error on his part, it certainly amounted, at the most, to nothing more than an excusable mistake in judgment and did 
not involve any breach of duty owing to his passengers such as would predicate a failure to take that care which would 
have been 'reasonable under all the circumstances' 

58 See also TheBywell Castle (1879), 4 P.D. 219 (C.A.). 

59 In applying the above standard of care one must guard against fallacious standards based upon hindsight: The Bywell 
Castle, supra, at p. 228. This caution was well expressed by Hall J. in University’ Hospital Bd. v. Lepine; Monckton v. Lepine, 
[1966] S.C.R. 561 at pp. 579, 580, 57 W.W.R. 5, 57 D.L.R. (2d) 701: 

The question of whether there was or was not negligence in a given situation has been dealt with in many judgments and 
by writers at great length. One principle emerges upon which there is universal agreement, namely, that whether or not an 
act or omission is negligent must be judged not by its consequences alone but also by considering whether a reasonable 
person should have anticipated that what happened might be a natural result of that act or omission. As was said by Lord 
Thankerton in Glasgow Corporation v. Muir, [1943] A.C. 448 at 454-5, 

The court must be careful to place itself in the position of the person charged with the duty and to consider what he 
or she should have reasonably anticipated as a natural and probable consequence of neglect, and not to give undue 
weight to the fact that a distressing accident has happened ... 

60 See also Roe v. Minister of Health, [1954] 2 Q.B. 66 per Denning L.J. at p. 83, [1954] 2 All E.R. 131 (C.A.). 

61 1 have no hesitation in finding that the defendant Smith was negligent and that his negligence caused or contributed to the 
plaintiffs' injuries, loss and damage. Even before reaching the railway overpass he was driving at an excessive rate of speed in 
conditions of restricted visibility, as is indicated by the evidence of Mr. Alton whose vehicle Smith had passed. He continued to 
drive his heavy loaded unit (30 tons gross) at an excessive rate of speed, knowing that he was approaching an area of even more 
restricted visibility. After entering the whiteout area at an excessive rate of speed he continued, in the words of one of learned 
Counsel, "down the gut" in the most westerly of the southbound travelling lanes of Hwy. No. 2 without reducing his speed 
appreciably, even though his forward visibility was at times reduced to 10 ft. He was aware that traffic within the whiteout area 
would be travelling slower or be stopped. It is obvious that he took a chance, that he "hoped" the whiteout that he saw ahead of 
him would be only of a short duration. A portion of his cross-examination is revealing in this regard: 

Q. That indicated to you that you were coming upon a situation similar to the one you had encountered at the Lacombe 
overpass? 

A. Figured it was, yes. 

Q. Except at the Lacombe overpass the period of poor visibility was only a matter of a split second. 

A. Right. 

Q. Would it be fair to say that you hoped the same thing was going to happen this time? 

A. I was hoping, but 1 had no idea from that distance what I would run into. 

Q. You expected the same type of situation? 

A. Yes. 
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Q. You expected that it would be only a momentary thing, did you? 

A. Yes. 

62 Evidence of the speed of the Riley unit is found in the testimony of the defendant Wilson. He says that after bringing 
the Loadstar unit to a stop following its collision with the De Veer trailer and automobile and before getting out of the cab 
of his truck, he heard a noise that caused him to lie on the floor of his cab in order to protect himself. His words relative to 
this incident are: 

Q. All right. Now, you say after your vehicle had struck the De Veer unit, by this time you weren't sure, I suppose, exactly 
what part of the De Veer unit it had struck but you knew that it had hit it? 

A. I knew it was the back of the trailer, yes. 

Q. Back of the trailer? 

A. Yes. 

Q. And then you describe doing something; you went to get out of the truck or did something? 

A. Yes. 

Q. And then you heard a noise? 

A. Yes, a truck being powered down the road. 

Q. Now, by powered, what are you describing? 

A. It was accelerating, the noise of a loaded truck. 

Q. Accelerating? 

A. Yes. 

Q. I see, that was the word. If one were in a fourth overgear and accelerating, would you have any idea in your experience 
what that might indicate in terms of speed? 

A. From 45 to 50 mile an hour. 

63 Smith's version of his manoeuvring to avoid the Foster vehicle and the combination of the De Veer vehicle and the 
Loadstar is not acceptable — it is not credible. In my view the relative positions of these vehicles combined with the speed, 
length and weight of the Riley unit make it absolutely impossible for Smith to have done what he alleges he did. 

64 I find further that Smith would have driven the Riley unit into the rear of the Kuipers vehicle whether it was stationary 
or travelling at a slow rate of speed. 

65 An analysis of the manner in which the plaintiff Gerhardus Kuipers drove his vehicle at all times material to this action, 
based upon the principles to which I have referred, leads me to the conclusion that he was not negligent and that his driving 
conduct did not cause or contribute to his injuries, loss or damage, nor to that of any of the occupants of his vehicle. He slowed 
to a speed of approximately 10 m.p.h. when going through the area of restricted visibility at the Lacombe overpass and although 
he increased his speed to 15 to 20 m.p.h. south of that overpass, he again reduced his speed to about 10 m.p.h. as he entered 
the whiteout at the railway overpass. 1 find that he acted reasonably under the circumstances in coming to a stop after seeing 
vehicles stopped upon the highway, seeing debris and feeling his vehicle run over some object upon the highway. It was in my 
view quite natural and reasonable for him to have been concerned that there may have been an accident, or vehicles ahead of 


WeStlawNext Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 


8 




Kuipers v. Gordon Riley Transport (1967) Ltd., 1976 CarswellAlta 69 

1976 CarswellAlta 69, [1976] A.J. No. 408, 1 C.C.LTT233 


him which he would be unable to see in the conditions of restricted visibility. 1 find that the stalling of his engine was not the 
result of any negligence on his part and that his actions in starting his vehicle and attempting to drive out of the situation which 
he had had an opportunity to assess were those of a reasonable and prudent driver. 

66 I shall now consider the driving of the other drivers involved in these collisions. 

De Veer 

67 Immediately upon entering the whiteout he reduced his speed to 20 m.p.h. and thereafter his vehicle was struck by the Jones 
vehicle, following which he brought his vehicle to a stop upon the travelled portion of the highway. De Veer, after investigating 
the damage, drove his vehicle onto the extreme left shoulder. De Veer's speed prior to entering the whiteout and his stopping 
upon the travelled portion of the highway may have been negligent. 1 find, however, that his driving conduct did not cause or 
contribute to the collision between his vehicle and the Jones vehicle, nor to any of the collisions in issue in these proceedings. 

Jones 

68 This defendant was negligent in driving within the whiteout at a rate of speed which I find to be excessive. He was not 
able to avoid the De Veer trailer and struck its left rear. Jones thereafter acted in a reasonable and prudent manner particularly 
in parking his vehicle on the east shoulder of Hwy. No. 2 southbound, south of the whiteout. 

Chomyc 

69 While it may be suggested that Chomyc was negligent in bringing his vehicle to a stop within the whiteout area, I cannot 
in the circumstances find this to be a negligent act. 

Foster 

70 I find that Foster was not negligent. He saw debris upon the highway, he did not know and could not see what was ahead 
and very reasonably brought his vehicle to a stop on the west parking shoulder of Hwy. No. 2 southbound. 

Wilson 

71 I find that Wilson was negligent and that as a result of his negligence the Loadstar unit came into collision first with the 
Foster vehicle and then with the De Veer vehicle. He was driving a heavy, although unloaded, unit at an excessive rate of speed 
having regard to the conditions then prevailing, which conditions were known to him. 

The Unknown Driver 

72 As I have previously stated, it is unnecessary for me to consider this question. 

73 In considering the question of the negligence of the various drivers, I have had regard to the following among other cases: 
Dick v. McLash; Theriault v. McLash, [1974] 3 W.W.R. 144, 47 D.L.R. (3d) 242 (Alta. C.A.); Fermaniuk v. Flopps, [1973] 2 
W.W.R. 97 (Alta. C.A.); Schaller v. O'Bray, [1950] 2 W.W.R. 91 (Alta.); Cheratnickv. Williamson, [1950] 2 W.W.R. 224 at 
p. 234 (Man. C.A.). 

74 Having found Jones and Wilson negligent and responsible for the collisions of their respective vehicles with the De Veer 
vehicle, I must consider the question of whether the negligence of either of them caused or contributed to the collision between 
the Riley unit and the Kuipers vehicle. 

75 In Abbott v. Kasza, [1976] 4 W.W.R. 20, the Appellate Division of this Court considered "the interrelation and application 
of the legal principles" of "duty of care, causation and remoteness." In my view, the facts in the case at bar do not support the 
argument advanced by Counsel for the defendants Smith and Gordon Riley Transports (1967) Ltd. that a chain of causation 
exists in this case and that the negligence, if any, of the drivers of the other vehicles involved in these collisions were effective 
causes of the injuries, loss and damage suffered by the plaintiffs. 
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76 In this regard it was strenuously argued that had it not been for the collision between the Jones vehicle and the De Veer 
vehicle, De Veer would not have stopped upon the highway, that the Loadstar unit would not have struck the De Veer vehicle, 
that there would not have been debris on the highway causing the Foster vehicle and the Kuipers vehicle to stop, and finally 
that if it had not been for the happening of those events the Riley unit would not have struck the Kuipers vehicle. 

77 This reasoning it seems to me is a glaring example of reasoning by hindsight, the danger of which 1 have already mentioned, 
and is unacceptable. I repeat, that even if the Kuipers vehicle had been proceeding at a slow rate of speed it would have been 
struck by the Riley unit. 

78 I also repeat that I do not accept the defendant Smith's version of his manoeuvring of the Riley unit in the whiteout. In 
my view, the presence of the other vehicles stationary on the highway in no way contributed to the final collision, the sole and 
effective cause of which 1 find was Smith's negligence. 

Damages 

79 At the commencement of this trial Counsel advised the Court that agreement had been reached with respect to the general 
damage claims made by and on behalf of all plaintiffs, other than the infant Henry Kuipers, and with respect to all claims made 
for special damages. The agreed amounts are: 

80 For Gerhardus Kuipers. 

Special Damages.$ 465.34 

General Damages, including loss of earnings.$2,000.00 

81 For Willemiena Kuipers. 

Special Damages.$ 71.00 

General Damages.$1,200.00 

82 For Ronald Kuipers, an infant. 

Special Damages.$ 144.00 

General Damages.$1,500.00 

83 For Henry Kuipers, an infant. 

Special Damages.$3,696.75 

84 The sole claim to be resolved, therefore, is the general damage claim made on behalf of the infant plaintiff Henry Kuipers 
to whom I shall hereinafter refer as Henry. 

85 Henry was born on 12th June 1966. At the time of the accident he was 5 1 I 2 years of age, and at the time of the trial 
almost 10 years of age. 

86 Henry and his brother Ronald, aged 2 1 12 , were in the rear of the Kuipers vehicle when it was struck from behind with 
considerable force by the Riley unit, the front bumper of which forced the back of the rear seat forward so that it collapsed upon 
Ronald who was sleeping on the back seat. Henry, at the time of the collision, was kneeling upon luggage placed between the 
back seat and the rear of the front seat, facing forward, and leaning over the back of the front seat. 
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87 It is alleged that as a result of the collision between the Riley unit and the Kuipers vehicle, Henry suffered irreparable 
and permanent brain damage manifesting itself in temporary blindness followed by a permanent loss in the left visual field of 
each eye, loss of muscle coordination particularly in the left arm and leg, and finally and most severely in a reduction of his 
mental capabilities to what may be described as the "dull normal" range of ability. 

88 It is further alleged that as a result of these injuries Henry suffered and will continue to suffer pain and inconvenience, 
that he has been deprived of the normal pleasures of life that he would otherwise have enjoyed and that he will throughout his 
life appreciate that he has been so deprived. It is alleged that he will never rise above employment at the menial and unskilled 
level and will consequently suffer a loss of earnings. 

89 The Court has had the benefit of hearing a number of expert medical, psychological, educational, statistical and actuarial 
witnesses called by plaintiffs' Counsel. It is in my view unnecessary to review in detail the evidence of each of these witnesses, 
rather I shall set forth the findings I have made from their evidence. 

90 Examination of Henry immediately following the collision disclosed some injuries that were obviously due to him striking 
some portion of the Kuipers vehicle. He had a bruise on his left jaw and in the words of Dr. Boak (Exhibit No. 13), he "had 
obviously had a markedly severe head injury." Some of his ribs were fractured but these fractures do not seem to have been of 
a serious nature. Dr. Ratzlaff who examined Henry shortly after the accident (Exhibit No. 14) wrote "only a few bruises were 
found on Henry and the ones around his head were very minimal." 

91 Dr. O'Callaghan, a neurosurgeon, first saw Henry on 31st January 1972, on a referral from Dr. Boak. His initial examination 
ruled out a basal skull fracture. He noted the fractured ribs, and blood behind the left eardrum. The initial diagnosis, other than 
that concerned with the fractured ribs, was brain bruising or cerebral contusion. 

92 It has been forcefully argued that injuries suffered by Henry in falls some months subsequent to the collision contributed 
to his present condition. On the evidence I cannot accept this argument and, in any event, 1 find that even if injuries suffered 
in these falls did contribute to his present condition, such falls were the direct result of the injuries he suffered in the collision 
of 28th January 1972. 

93 I find that Henry's loss and damage result from injuries suffered in the collision and more particularly, with the exception 
of the fractured ribs, from brain bruising. I make this finding notwithstanding the absence of any visually apparent serious 
damage to Henry's skull and I refer to the following testimony of Dr. O'Callaghan contained in the transcript of the proceedings 
in this trial at pp. 455-456: 

Q. Now, Doctor, you have seen the cat scan and you've done your own examinations and you're familiar with the type of 
brain injury that is present here. You've described to us the type of swelling that took place and where. Can you comment. 
Doctor, on whether it would be necessary, in order to have such an injury, to have the head physically struck by anything, 
that is, the skull? 

A. No, it wouldn't be necessary to have the head physically struck, but we're dealing with two things: We're dealing with 
bone and brain. 

Q. Yes? 

A. And the skull bone can act as an object in accidents or injuries. 

Q. And the type of injury which you are now aware of and that Henry suffered, is it consistent with what one would call 
a contre-coup injury, that is, a whipping to-and-fro of the head on the neck stem, which in turn is attached to the solid 
shoulder? 

A. Yes, it would be, but the fact that Henry had several broken ribs indicates that he may have hit something in the accident. 
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Q. True. I merely wish your opinion. Doctor, whether he hit his head or not, if the type of problem he had could have 
occurred without striking the head in any way, shape or form? 

A. Yes, definitely. 

Q. And, Doctor, if one were to be in a car with a lap-type seat belt, could they still experience this type of brain damage 
in being struck from the rear? 

A. Yes. 

94 The issue of seat belts raised in the amendment to which I have previously referred was not seriously argued by defence 
Counsel and this argument was in fact, to all intents and purposes, abandoned. 1 find that the failure of Henry to wear a seat 
belt or the failure of his father, Gerhardus Kuipers, to ensure that he was wearing a seat belt, in no way contributed to the 
injuries suffered by Henry. 

95 From the evidence I conclude that had it not been for the collision in issue in these proceedings Henry would have been, 
subject to the usual contingencies of life, a normal young boy and would, in the future, subject to those same contingencies, 
have had a normal life including the normal successes, failures, pleasures and pains enjoyed and suffered by the average normal 
man in our society. I cannot find, and indeed Counsel for the plaintiffs has not urged me to find, that Henry was in any way 
other than average prior to the accident nor that he would have developed into an exceptional individual who may have derived 
more than the normal pleasures or remuneration during his lifetime. 

96 Henry's pain and suffering are obvious and well substantiated by the evidence. He has sufficient mental capacity to 
appreciate his disabilities and to realize that he has been deprived of the normal pleasures of life. I am therefore not faced with 
the difficulty encountered by the Courts in assessing damages in cases where the injured person cannot appreciate that of which 
he has been deprived: Wise v. Kay, [1962] 1 Q.B. 638, [1962] 1 All E.R. 257 (C.A.); H. West & Son v. Shephard, [1964] A.C. 
326, [1963] 2 All E.R. 625 (H.L.); Skelton v. Collins (1966), 39 A.L.J. 480, 115 C.L.R. 94; R. v. Jennings, [1966] S.C.R. 532, 
57 D.L.R. (2d) 644; Hamel v. Prather, [1976] 2 W.W.R. 742, 66 D.L.R. (3d) 109 (Alta. C.A.). 

97 Canadian Courts have recently given consideration to the general "philosophy" of the assessment of damages in a number 
of reported cases involving serious personal injuries. In Andrews v. Grand & Toy Alta. Ltd., [1976] 2 W.W.R. 385, 64 D.L.R. 
(3d) 663, McGillivray C.J. of the Appellate Division of this Court thoroughly reviewed the relevant authorities. It will be noted 
that the Hamel case, supra, refers to the Andrews case. I would also refer to Schroth v. Innes, [1976] 4 W.W.R. 225 (B.C. C.A.) 
and to Teno v. Arnold (1974), 7 O.R. (2d) 276, 55 D.L.R. (3d) 57, varied 11 O.R. (2d) 585, 67 D.L.R. (3d) 9 (C.A.); Summaries 
of Reasons for Judgment p. 28. 

98 I take it from these cases that each of the components to be included in an aggregate award to be made to a person entitled 
to damages for personal injuries should be considered separately and in the proper case a dollar value should be attributed to 
each of such components. 

99 In my opinion, however, there are cases in which the circumstances make it impossible to assign a dollar value to each of 
the components, and in which it is more realistic and equitable to make a global award. Such was the case in Hamel v. Prather, 
supra, and in my respectful view the case before me falls within that category. 

100 In the Hamel case an 11-year-old girl was seriously injured in a motor vehicle accident. She incurred numerous physical 
injuries which fortunately healed without causing any permanent physical disability. She, however, suffered permanent brain 
damage resulting in a permanent reduction of her mental capacity to that of a 2 or 3-year-old infant. Her speech was rendered 
nearly incomprehensible. Her life expectancy was reduced to 20 years. Her condition is well described by Clement J.A. at p. 
754 of the W.W.R. report of the Hamel case where he says: 

On the whole of the evidence it must be taken that Diane does not realize that she suffers from permanent brain damage and 
the consequences I have summarized. She lives with what is equated to a two-year-old mind in a body that is physically 
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mature or maturing. To appreciate what she has lost of her mind she would have to be able to make an intelligent comparison 
between her own condition and circumstances, and those of mentally normal girls of age 14. A baby of two years cannot 
appreciate or understand the wide range of knowledge, experience, and life that has opened and is opening to an 11-year- 
old, nor her ambitions, or hopes and aspirations for the future. In short, Diane does not and will never realize what she 
is missing from a normal life, its rewards, satisfactions and disappointments: things which she can now neither have nor 
enjoy. Save in rather minimal respects, she has lost what have come to be called the amenities of life. To employ the words 
of Lord Denning M.R. in Taylor v. Bristol Omnibus Co. Ltd., [1975] 1 W.L.R. 1054 and 1058, she is ruined for life. Unlike 
the little boy in that case, Diane does not have left to her the intellectual capacity to be aware of her condition and of her 
utter dependence on others. 

101 Moir J.A. in making a global award in the Hamel case says, supra, at p. 750: 

There is the probability that Diane, had she not been injured, would have worked and earned an income. That income 
would have been earned quite far in the future. Again she may have been married at an early age and never worked to 
earn an income. She may have been unable to work because of illness or accident. It is speculative as to what her earnings 
would have been. Considering the difficulties it seems to me that it is simpler to make a global award taking into account, 
first loss of amenities, second loss of future earnings, third loss of clothing and little extras and treats. This is how I reach 
the conclusion that one must approach the problem remembering always that the award should be fair but moderate. I must 
also bear in mind that we cannot compensate the victim nor perhaps even her father. 

102 In Jones v. Lawrence, [1969] 3 All E.R. 267 a 7-year-old boy suffered permanent brain damage causing a permanent 
impairment of ability to concentrate, thereby affecting his job attainment potential. The Court included this disability in its 
global award without assigning a specific amount to it. Cumming-Bruce J. said at pp. 271, 272: 

In my view the loss of the opportunity of grammar school education and the permanent impairment of powers of 
concentration are significant in relation to the infant plaintiffs future opportunity of attaining the kind of job that would 
have otherwise have been open to him. Such stratification of society as exists in relation to jobs is subject to this factor, that 
boys of the age of 17 or 18 have openings for jobs with greater opportunity by virtue of qualifications as much as natural 
ability, and although the infant plaintiffs natural ability has only been impaired in his capacity to concentrate, although 
he has attained popularity and is a sociable child and has all those advantages which mean a lot in relation to jobs, he 
has probably lost the qualifications that he would otherwise have had the opportunity of obtaining in relation to future 
employment of the better kind. That loss of opportunity together with permanent impairment of power of concentration 
implies some loss of future money earning capacity and, perhaps more important, a restriction on the openings available 
to a bright young man who has been to a grammar school. I assess general damages at £5,000. 

103 S. v. Distillers Co. (Biochemicals), [1970] 1 W.L.R. 114, [1969] 3 All E.R. 1412 is a case concerning the tragic 
consequences of the drug, thalidomide. Hinchcliffe J. in delivering his judgment discusses the use of precise actuarial 
calculations following which he gives a global award. He says at p. 125 and at p. 1421 respectively of the above citations: 

I get the impression that the reformers would like an alteration in the law so that, in assessing damages, pecuniary loss 
would be itemised and based on actuarial calculations. That time has not yet arrived. In both these cases the court, when 
assessing the general damages, will have regard to the cost of special care, to the loss of earning capacity and the deprivation 
or loss of amenities suffered by each infant plaintiff. But of course these are not separate heads of compensation. The court 
will regard them separately because it will assist the court to reach a global sum which is just and reasonable. 

104 See also Mattinson v. Wonnacott (1975), 8 O.R. (2d) 654, 59 D.L.R. (3d) 18. 

105 Although it is my intention to make a global award herein 1 shall consider damages under the following heads: Shortened 
Expectation of Life, Loss of Amenities, Prospective Loss of Earnings. 

Shortened Expectation of Life 
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106 Henry's injuries, I find, have made him more susceptible to further injury, however, other than the effect of such 
susceptibility there is no evidence that his expectation of life has been shortened. I accept that as of the date of the trial, his 
normal life expectancy was 63.15 years subject as aforesaid to the additional hazards that are the obvious results of his injuries. 
I shall take these susceptibilities and hazards into consideration under the head of Loss of Amenities and therefore I assess no 
damages under the head of Loss of Expectation of Life. 

Loss of Amenities 

107 Under this head I shall consider Henry's pain and suffering, his injuries and any permanent physical and mental disabilities 
resulting therefrom, and finally his general loss of amenities in the context of such disabilities and in the light of his ability to 
recognize and appreciate his loss. 

108 Henry undoubtedly suffered pain during the operative procedures that were performed on his skull during the periods 
of recovery. Fortunately the pain was not long-lasting nor severe. 

109 Henry's permanent physical injuries have been described in great detail. It is clear that his lack of coordination and 
the disability to his left arm and leg will prevent him from fully enjoying the activities that he may otherwise have enjoyed. It 
is equally clear that the permanent restriction of his visual field will affect his enjoyment of life to some extent. In addition, 
these disabilities have made him more susceptible to further injury. The brain injury he has suffered has also increased his 
susceptibility to further brain injury. The medical witnesses mentioned other possibilities which might flow from the brain injury, 
however I am of the opinion that they are in the realm of speculation and conjecture and should not be taken into consideration 
in assessing damages. 

110 In summary, Henry, at age 5 1 1 2 , was a physically and mentally normal, active boy and as a result of injuries suffered 
he is at age 10 a boy of border line intelligence with serious physical disabilities. He is even now aware of his incapacities and 
will become increasingly aware of them in the future. 

111 In the Andrews case the Court was faced with the task of task of assessing damages in the tragic case of a 23-year- 
old man who had been rendered quadriplegic as a result of a motor vehicle accident. His mental capacity was unimpaired by 
his injuries and his life expectancy was found to be 45 years. McGillivray C.J. after reviewing numerous reported decisions 
dealing with damages for loss of amenities awarded the sum of $ 100,000 under that head, including a small amount for the loss 
of expectation of life. He said at [1976] 2 W.W.R. at p. 414: 

The injuries sustained by Andrews in this case, as in the case of other quadriplegics, are overwhelming, tragic and 
devastating. I am of the view, however, that uniformity of awards made in this province requires the damages under the 
head of loss of amenities, loss of expectation of life and pain and suffering to be reduced. I am of the view that the figure of 
$100,000 should be substituted for that of $150,000. This is a conventional figure — it is arbitrary. No one can be critical 
of the learned trial Judge, except on the basis of uniformity, having regard to awards made in this province. 

112 In Teno v. Arnold, supra, the Ontario Court of Appeal disagreed with Chief Justice McGillivray's view that the figures 
to be used in assessing damages for pain suffering and loss of amenities were arbitrary or conventional. That Court, however, 
accepted the principle that awards for similar injuries should be comparable. 

113 Judgment of the Court in the Hamel case was delivered by Moir J.A. In the course of his lucid judgment the learned 
Justice of Appeal says at [1976] 2 W.W.R. at p. 747: 

I should now point out that there are three distinct situations arising when one is valuing loss of amenities. First you have 
the case where the claimant is totally unconscious — he is not aware of his surroundings or his loss. Secondly is the case 
we have here of the claimant being injured in such a manner as to be reduced in mentality to the age of three. As a result 
the claimant is equally unaware of her loss. Finally, there is the case such as Andrews v. Grand & Toy, [1974] 5 W.W.R. 
675, 54 D.L.R. (3d) 85, varied [1976] 2 W.W.R. 385 (C.A.), where the person has suffered a substantial loss of amenities 
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and is fully aware of that loss. In the latter case it appears to me that a larger award is called for. In saying what 1 do about 
this, I am distinguishing this case from Andrews v. Grand & Toy because of the fact that Andrews is fully aware of his loss. 

114 There are significant differences in the condition of the young girl in the Hamel case and that of Henry. Henry's life 
expectancy is much greater. He is, and will be in spite of his disabilities, able to carry on and live an independent life, albeit at 
a reduced level insofar as mental, physical and economic activities are concerned. The evidence supports the view that subject 
to the disabilities 1 have described and to the anguish caused by his realization of his inadequacies, he may well become a 
useful member of society. He will be capable of being a husband and father and can take part, at a reduced level, in the life 
of his community. 

Prospective Loss of Earnings 

115 1 have before me statistics which in a logical mathematical manner would, if accepted, establish the following: — 

116 (1) Henry will commence remunerative employment at age 17. 

117 (2) Henry will have a working life expectancy of 44 years. 

118 (3) Henry as a skilled tradesman, which he may have been if he had not suffered injury, would in 1975 have earned 
between $1,227 and $1,351 monthly. 

119 (4) Henry as an unskilled worker, which is the level he can now attain, would in 1975 have earned between $565 and 
$798 monthly. 

120 Using these figures, Mr. B. R. Shepp, a consulting actuary who gave evidence before me, computed Henry's loss of 
income as follows (I quite from pp. 539 and 540 of the transcript of the proceedings in this case): 

Q. Now, Mr. Shepp, using the figure of $548 and assuming that a fund is required which would liquidate itself at the end 
of 52 years and is required to yield a monthly amount of one dollar per month for the 44 year period, which has been 
described as a working life expectancy, can you tell us what amount would be required currently today to yield one dollar 
per month for each of those 44 years using the following interest factors; one, five percent? 

A. $147. 

Q. Four percent? 

A. $183. 

Q. Two and a half percent? 

A. $258. 

Q. One percent? 

A. $395. 

Q. Now, using that $548 monthly difference, and using the five percent factor, can you tell us what the capital amount 
would be at this time which should be self-liquidating at the end of the 52.44 year period? 

A. $80,556. 

THE COURT. Eighty thousand ... 

A. 556. 
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Q. One could calculate the other percentages of interest as well as using the various factors and multiplying by — each 
factor by 548? 

A. Yes. 

Q. Could you do that on the four percent figure? 

A. $100,284. 

Q. One percent figure? 

A. $216,460. 

121 The computation of prospective loss of earnings is always fraught with uncertainty due to the contingencies and vagaries 
of life. This is true even where the injured person has before his injury established himself in an occupation or has established 
a pattern of employment. Thus in the Andrews case and in Schroth v. limes, supra, mathematical computations for such loss of 
income were made by the Court. It is in my view significant that in the Hamel case the Court did not make a specific award 
for loss of future income even though it appears that at both trial and on appeal plaintiffs' Counsel contended that such award 
should be made. 

122 In McLeod v. Sieben, [1975] 4 W.W.R. 631 (Alta.), Kirby J. considered the impairment of the prospective earning capacity 
of a 7-year-old boy who had suffered serious injuries leaving him with "very marked physical and mental disabilities" of a 
permanent nature. The learned trial Judge did not assign a specific amount under this head of damage and referred to McGregor 
on Damages, 13th ed., p. 744 where the author states: 

In the case of a child incapacitated for life, the court must make what can only be a 'guesstimate' of how well the child, 
if uninjured, would have fared as an earner on attaining adulthood. 

123 See also Luntz on Assessment of Damages at pp. 144-145. 

124 It is interesting to note that in the Andrews case where the injured plaintiff, aged 23, had established a pattern of 
employment, Kirby J. did make mathematical computations and arrived at a specific figure for loss of future income. 

125 I would again refer to S. v. Distillers Co. (Biochemical), supra, and to the comments of Hinchcliffe J. cited supra 
with respect to the acceptance of mathematical computations based on cold statistics in an area so subject to conjecture and 
speculation and unpredictable contingencies. 

126 The assessment of non-pecuniary damages is incapable of being reduced to a mathematical formula. One must be 
guided by awards in similar cases, by the society in which the loss occurs and by other considerations which are unique to the 
particular case under consideration. I am impressed with the exposition of the difficulty inherent in such a situation contained 
in McGregor on Damages, 13th ed., pp. 769, 770: 

Non-pecuniary loss is a very different field. Little can be stated with certainty as to the amount of damages awardable for 
such loss caused by personal physical injury. Indeed full compensation cannot be given in the sense that no amount can fully 
compensate for a serious physical injury. Beyond this, no yardstick exists for measuring in money the compensation to be 
accorded a given amount of physical pain or mental suffering because, as far as money goes, the loss is imponderable, and 
any amount awarded must be in the nature of a conventional sum. The difficulty then is in deciding what proportions the 
conventional sum should take. For there is no reason, in logic or in economics, why for a specified period of suffering the 
award should be £10, rather than £1,000 or indeed any other figure. Here a solution can only be found by taking as the test 
what our particular society would deem to be a fair sum, such as would, in the words of Lord Devlin in West v. Shephard, 
[1964] A.C. 326, 357, allow the wrongdoer to 'hold up his head among his neighbours and say with their approval that 
he has done the fair thing.' While on this basis different societies are likely to end up with different figures, within any 
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particular system the level of awards should show a measure of internal consistency — for, as Diplock L.J. pointed out 
in Wise v. Kay, [1962] 1 Q.B. 638, 664 (C.A.), once the premise is accepted that, say £5 is the right award for one day 
of severe physical pain, the right award for two days of similar pain must be in the region of £10, and therefore English 
courts may properly seek guidance from awards made in other English cases dealing with similar injuries to plaintiffs of 
similar make-up. 

127 Taking into account all the considerations that 1 have endeavoured to set forth and having regard to Henry's 
amenities and prospective pecuniary loss (having found no loss of expectation of life), I assess general damages in the 
$115,000. In arriving at this figure I have had regard to the McLeod case, supra, and to the cases referred to therein. 

128 There will accordingly be judgment against the defendants Gordon Riley Transport (1967) Ltd. and Howard 
Smith as follows for: 

(a) Gerhardus Kuipers. 

Special Damages.$ 465.34 

General Damages.$ 2,000.00 

(b) Willemiena Kuipers. 

Special Damages.$ 71.00 

General Damages.$ 1,200.00 

(c) Ronald Kuipers, an infant suing by his next friend Gerhardus Kuipers. 

Special Damages.$ 144.00 

General Damages.$ 1,500.00 

(d) Henry Kuipers, an infant suing by his next friend Gerhardus Kuipers. 

Special Damages.$ 3,696.75 

General Damages.$115,000.00 

129 This action as against the defendants other than Gordon Riley Transport (1967) Ltd. and Howard Martin Smith is 
dismissed. 

130 A transcript of the proceedings of this long and difficult trial was prepared at my request and I order that the cost of 
same be borne equally by all parties involved. 

131 Counsel may speak to me with regard to costs at a mutually convenient time. 

Judgment accordingly. 


loss of 
sum of 

Martin 


End of Document 


Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 


WestlawNext Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 


17 













